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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.30-1, now 5. 30-1.

By order dated 22 July 1974, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York, suspended
Appel l ant's seaman's docunents for three nonths on twel ve nonths'
probation upon finding himguilty of negligence. The specification
found proved all eges that while serving as a Tankernman on board the
T/ B OCEAN 80 under authority of the docunent above captioned, on or
about 25 Cctober 1972, Appellant, while said vessel was noored in
Carteret, New Jersey, was negligent in his duties in that, during
cargo transfer operations, he left the said vessel unsupervised for
a period in excess of 30 m nutes.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence two exhibits
and the sworn testinony of one w tness.

I n defense, Appellant offered in evidence the sworn testinony
of two witnesses and an exhibit containing the testinony of a
W t ness before a Coast Guard Marine Board of Investigation on 15
January 1973.

After the hearing, the Judge rendered a witten decision in
whi ch he concluded that the charge and specification had been
proved. He entered an order suspending all docunents, issued to
Appel lant, for a period of three nonths on twelve nonths'
pr obati on.

The entire decision and order was served on 31 July 1974.
Appeal was tinely filed on 26 August 1974, and perfected on 2
Decenber 1974.

FI NDI NGS OF FACT




On 25 Cctober 1974, Appellant was serving as a Tankernman on
board the T/B OCEAN 80 and acting under authority of his docunent
while the ship was in the port of Carteret, New Jersey.

At about 2115 on 24 Cctober 1972, the vessel was tied up at
the General Anerican Transportation Corp. dock for |oading of No.
2 fuel oil and gasoline. Loading comenced at about 2200 and it
was agreed that Appellant would stand the regul ar watch begi nni ng
at m dni ght.

At about 0520 on 25 Cctober 1972, Appellant was seen on the
forward deck checking the progress of the |oading operation. At
about 0530 he left the barge and proceeded to the dock house, where
he remained chatting with the dock man for approximately 15
m nut es. He then returned to the vessel to check the |oading
progress. After an undeterm ned period aboard the barge, Appell ant
returned to the dock house, infornmed the dock man that all was well
and sat by a wndow As the two nmen conversed, the dock man | ooked
out the w ndow a nunber of tinmes and observed not hing unusual on
the barge. At about 0559 a series of explosions followed by a fire
commenced aboard the vessel.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that

(1) The Admnistrative Law Judge inproperly found the
speci fication proved despite a material variation between the
findings of fact and the facts all eged,;

(2) The evidence fails to support the finding that Appell ant
was absent for a period in excess of 15 mnutes: and

(3) The Judge applied an erroneous standard of conduct.
APPEARANCE: Bi gham Engl ar Jones & Houston, New York
OPI NI ON

The specification found proved originally alleged that
Appel I ant was negligent "by not giving imrediate supervision to
cargo transfer operations while . . . awake and/or asleep in the
deck house."” Upon notion of the Investigating Oficer, this
specification was anended during the hearing to all ege negligence
"in that you during cargo transfer operations left the vessel

unsupervised for a period in excess of 30 mnutes." The evidence
of record is such that the Judge found an absence in excess of 15
mnutes rather than the 30 mnutes all eged. He, nevert hel ess,
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found the specification proved with the explanation that the period

of absence was of no particular significance in |ight of
Appel lant's "duty to give his imedi ate attention to all aspects of
the loading . . . during the entire period of the |oading."

Appel | ant contends that this variation between the allegations
and the findings is of material significance, that it deprived him
of notice as to the issue to be litigated and that it affected the
conduct of the defense. Under the circunstances, this appeal is
not well taken. The |eading case on notice as to the issues to be
litigated is Kuhn v. Cvil Aeronautics Board, 183 F. 2d 839, 841
(D.C. Gr. 1950), wherein it was stated as foll ows:

It is now generally accepted that there may be no subsequent
chal | enge of issues which are actually litigated, if there has
been actual notice and adequate opportunity to cure surprise.
If it is clear that the parties understand exactly what the
issues are when the proceedings are had, they cannot
thereafter claimsurprise or |lack of due process because of
al l eged deficiencies in the | anguage of particul ar pl eadi ngs.

A review of the record in the instant case shows that the
evidence presented by both sides was ained precisely at the
guestion of Appellant's failure to properly supervise the | oading
operation by reason of his absence fromthe vessel. The fact of
Appel l ant' s absence, rather than its duration, formed the basis for
the charge and finding of negligence. Under the circunstances it
I's quite understandabl e that Appellant found it necessary to offer
t he bul k of his defense evidence in a manner calculated to mnim ze
the duration of his absence fromthe barge. Having in fact been
absent for no justifiable purpose, Appellant had no ot her defense.
However, while his efforts in defense were sonewhat successful
relative to the findings as to the length of his absence, this nust
not be allowed to obscure the true issue. Appel lant failed to
prove that he had not absented hinself from the vessel wthout
proper excuse.

The Adm ni strative Law Judge properly articul ated and applied
the standards of "constant attention" and "continuously checki ng"
as noted in Appeal Decision No. 1839 (BRENNAN). A tankernan seated
in the dock house sinply does not neasure up to those standards of
performance. The Investigating Oficer nmade out a prinma facie case
of negligence by virtue of his evidence as to Appellant's absence.
Appellant failed to offer in rebuttal sufficient proof of proper
exercise of his responsibilities.

ORDER
The order of the Adm nistrative Law Judge dated at New York,
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New York, on 22 July 1974, is AFFI RVED.
E. L. PERRY
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D. C., this 7th day of April 1975.
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